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UNITED STATES DISTRICT COURT 

FOR THE DISTRICT (^ COLUMBIA 



Sandra Shoemaker 



Plaintiff(s), 



Case No. 1;05cv0l736 f/^M 



V. 



United Slates 



Defendant. 



HEBPOKSE TO DOCKET # 21 



PJaiatiffte) rasoonds to docket #21: 

The docket record shows that the United States attorney was served on November 
14, 2G05; (Dkt #2^ The reecrd further shows that defendants' answer was due on January 
13; 2006/ (dkt # 2). The record further shows and counsel admfts that counsef filed a 
motion lo dismiss dated January 17, 2006. (dkt # 3, 4) The record thus shows that 
defendants* response wasfiied 4 days late thus pialntiff is entftted as a matter of law to 
entry of default. The record shows that plaintiff filed an affidavit for default dated March 
1, 2006The docket record further shows that plaintiff mistakenly filed an amended 
tompiairt and Motion to Amend dated February 15, 2006, The record shows that 
defendaritfiled a motion to dismiss amended cx)mplaint dated July 25, 2006, However, the 
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record also shows that an order to lodge the amended complaint was Issued until 
September 25, 2006. The amended complaint was lodged on the record September 28, 
2006, Thus defendants' motion was premature and^hus ineffective. Rule 15 requires 









complaint is filed. The record Is silent as to defendant responding to the amended 
complaint within the required 10 days. The record shows that piaintiff fiied an affidavit for 
default on the amended complaint on November 28, 2006 more that ten (10) days after 
default time expired to answer the amended complaint. 

Defendant now files a response dated November 28, 2006 opposing plaintiff's 
affidavit of default asserting that defendant defended against the original complaint on 
Januarv 17, 2006 under 12(b'j and that the United States filed a motion to dismiss the 
amended compiaint. Defendant further asserts that the United States was not properly 
served because the plaintiff signed the return of service. 

3PER SERVICE 



The record is dear that pfainttff did indeed sign the returns of service in this matter. 
However the D.C, Circuit has emphasized that "[pjro se litigants are aflowed more latitude 
than litigants represented by counsel to correct defects in service of precess and 
pleadings;^ Moore v Agency for infi Dev,, 994 F, 2d 874, 876 (D. C. On 1993)- Arthough 
"district courts" do not need to provide detailed guidance to pro se litigants, "they should 
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at least "supply [pro se piain tiffs] minimal notice of the consequences of not complying with 
procedural rules." id, see also CaUowayv. Brownlee, 366FSapp. 2d 43,55 (D.D.C. 2005) 
(holding that the court ""must take pains to protect the rights of pro se parties against the 
consequences of teohnlcai errors'*) (dting Haines, 404 U.S. at 520, 92 S.Ct. 594). 
Pursuant to Moore, courts within this jurisdiction have adhered to the basic premise that 



"rules governing service or process snoufd not oe enforced with draconian ngiaity where 
courts have not first Informed oro se olaintiffs of the cjanseauence of failino to effect orooer 
service and where defendants are m no materia f way prejudiced by a minor defect in the 









2413720, at *6 n. 6(Giting Thomas v. Knight 257 F. Supp. 2d 86,88 n.1 (D.D.C. 2003) 
(inlormaHy, the Court would give a pro se plaintiff an opportunity to perfect service of 
Drocess"): Hilska. 217 RR.D, at 22 teitina A^oore and den vino motion to dismiss a ore se 
plaintiffs comptaint for insufficient service of process where plaintiff had not received 
minimal notice of the consequences of failing to make proper service.) 

Here, prior to the issue raised by the Defendant in its Motion to Dismiss, the Court 



in ^^itL 



ms provided no service-related instruction to the Plaintiffs of the kind required by Moore, 
Q94 F.2d at 876, making dear the consequences of failing to perfect service of process 
as was the case In Undsey, F, Supp. 2d -, 2006 WL 2413720. at *7, As Judge Walton 
stressed *'the defendant cannot seriously contend that the Identify of the person who sent 
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the summons and complaint by certified mall prejudiced the defendant in any way*' /d In 
sum, given the rather insignificant defect in sen/ice, the traditional leniency granted to pro 
SB plaintiffs, and the fact that Defendant cfearly has notice of this action and has mads an 
appearance, the Coyrt should, as has been done in other cases, deny defendant's MotioTf 
to Dismiss to the extent that it seeks dismissal solely based on Insufficient service of 



process. 



12rb^ 



*. y 



To the extent that defendant seeks dismissal pursuant to 12(b)(1) the issue of 
subject matter has been addressed by the various Judges in this court and has it has been 
well settled that failure to exhaust administrative remedies does not deprive the court of 
subjeof matter juri^dictfon. This matter has been so weli briefed by the various judges that 
plaintiff wiH not waste the 03urts time repeating what Is weli settled. 



To the extent that counsel seeks to dismissal pursuant to 1 2(b)(6), a 1 2(b)(6) motion 
must be timely- In the instant matter the record is clear c<>unse! filed her first motion under 
12(b)(6) four (4) days iate and her second motion before the amended complaint had even 
been fifed and failed to oppose the amended complaint In any manner after the amended 
comiptairit had beet) lodged. A 12(b)(6) motion flied after the 60 day answering period 
certainly cannot be granted in the first instance. The failure of the defendant to fiie an 
answer within the ten (10) days allowed by law after the amended complaint was ordered 
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filed by the court Is certainly fatal to defense claims in their objection to entry of default 
Wherefore, for the above reasons plaintiff requests that the Court grant plaintiffs 
motion for entry of default and aitow plaintiff to conduct discovery and submit evidence in 
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uppon OT damages. 




Dated ^ '^ - P/^ 




H4li*^^kA^^_ri^4WHM«^^^.^p, 



,2006 



m&ahk^ 



Sandra Shoemakei 



CERTIFICATE OF SERVICE 



i uertify that \ have served a copy of the foregoing on 
address of record. 



Counsel al fier 



Dated /2 - 

~l 1 "Tllll ■ I^^^^KlBMHI^p I.^UU J. 




^ ^ Wfll l<IM^^*^^l^M^^M ■! ■ ^^il^i^ 
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